
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Virginia Law Register 

R. T. W. Duke, Jr., Editor. 

Daunis McBride and Beirne Stedman, Associate Editors. 

Issued Monthly at $$ per Annum. Single Numbers, SO cents. 

All Communications should be addressed to the publishers 

We have just received, through the courtesy of the Michie 
Company, Volume 120 of the Virginia Reports upon which we 

expect to comment in our next num- 
Virginia Reports ber. This volume possesses peculiar 

Number 120. interest to the staff of the Register 

in view of the fact that it is the first 
volume in which the name of the new reporter, Mr. Thomas 
Johnston Michie, appears. An examination of the syllabi in 
the present volume clearly demonstrates that our Supreme 
Court of Appeals made no mistake in the appointment of Mr. 
Michie to succeed Judge Burks. Mr. Michie has for a number 
of years been prominently connected with the editing of the va- 
rious publications of the Michie Company and brought to this 
work large experience and great ability. His work is well done 
being at the same time clear and concise and we trust that his 
name may appear in the volumes for a great many years to 
come. 

And speaking of reporters we believe that Virginia has had 
about as able men engaged in this work as could be found any- 
where. We do not believe that in the United States any re- 
porter ever did work as long and faithfully as Peachy R. Grat- 
tan. The first volume of his Reports commenced in April 1844, 
and from this time up to November 1st, 1881, his name appears 
upon every volume of the Supreme Court Reports and was as 
familiar to the profession in Virginia as the name of Coke or 
Blackstone. He was succeeded by James M. Matthews who re- 
ported one volume. He was succeeded in 1881 by George W. 
Hansbrough, who continued the court reporter up to 1895, 
when Judge Martin P. Burks succeeded him. The Reports 
from that date, 91 Virginia up to 119 Virginia, were edited by 
Judge Burks. So that for seventy- four years our Supreme 
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Court has had only four reporters, the fifth having just com- 
menced his work. We believe that Mr. Michie's work will 
prove in every way more than worthy of his able predecessors. 



So far — that is up to our going to press — the General As- 
sembly has been in session continuously with but little over 

eighteen working days to spare. The 
The General Assembly proceedings of this body have been 
of 1918. marked by a conservatism worthy of 

Virginia's palmiest days — with the 
exception of the precipitate rush to pass the Prohibition Amend- 
ment, one of the worst blows at Democratic Government, as 
our fathers knew it, ever inflicted since Reconstruction. It is 
useless to comment on a fact accomplished. We can only shed 
a tear on the grave of State's Rights and Jeffersonian Democ- 
racy and recognize the fact that we are a "back number" in be- 
lieving that this action would not meet with the approval of 
the voters of this State. Anyway, our Dry friends were afraid 
to risk it. 

With this exception we think our legislators have done well. 
What they may do with the other prohibition legislation before 
them remains to be seen. Governor Davis has wisely vetoed 
one bill which, in our judgment, was not only useless but ex- 
travagant — that is authorizing the Insurance Department to 
employ special prosecuting attorneys in certain insurance cases. 
If the attorneys for the Commonwealth in the various cities 
and counties are not able to handle such cases as the Insurance 
Department puts in their hands, they ought to be removed. 
Certainly no self-respecting attorney for the Commonwealth 
would allow aid to be thrust upon him except after due consul- 
tation, conference and acquiescence on his part. He should re- 
sign before he should allow it. 

The adoption of the Code is a subject of congratulation. It 
will not, however, go in force until Dec. 31st, 1919. This will 
give the General Assembly of 1920 ample opportunity to correct 
any errors or amend any section needing amendment, before any 
harm can be done. 
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On the whole, we feel that this body of Virginia gentlemen 
have been actuated by a spirit of conservatism and if they could 
all be re-elected to the next General Assembly they would ac- 
complish much good. For, a one-term man is just about be- 
ginning to learn the business of legislation when the session 
ends, and the experience gained in his first session, makes him a 
far more valuable lawmaker in his second. 



The Legislative Reference Bureau, for whose establishment 
Governor Davis, whilst a private citizen, is largely responsible, 

has accomplished a great deal of 
A Valuable Aid to good. Were it afforded more means, 

Legislation. and of tener consulted, its value would 

be vastly increased. New York has 
an "adjunct" to legislation to whose activities we invite our so- 
cial and pleasant Bar Association. The Bar Association of 
New York does things. It has a committee on Amendment of 
the Law, which watches all the legislation attempted in the New 
York Assembly. It not only watches it, but strenuously op- 
poses what it considers bad or useless laws and is not afraid to 
suggest and endeavor to have passed, laws which in its judg- 
ment are beneficial. They report to the Governor their action 
on pending legislation, and suggest changes and modification of 
statutes. We note that they communicated to the Governor 
their disapproval of the attempt to legislate "piecemeal*' as mat- 
ters affecting political campaigns and elections and advise that 
the most certain way to reach crimes against the franchise will 
be to have all the laws on these subjects codified in a single 
chapter. We in Virginia have made great progress in this di- 
rection and the only criticism we have to make and that is of a 
defect easily to be remedied in the final arrangement of the 
Code, is that all offenses and all legislation in regard to fines, 
etc., should not be classified in that portion of the Code, which 
might be called "Relating to Crimes and Punishments there- 
for." 

The Direct Primary is in New York, as in everywhere else 
that baneful law has been adopted, causing untold trouble. 
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This committee condemns in no uncertain terms a so-called 
"Corrupt Practices Act," although drafted by the District At- 
torney. It says: 

"The enactment of this bill into law would cause even greater 
confusion than now exists, because it is neither an amend- 
ment of the election law nor of the penal law, but it is a spe- 
cial act. Hence, in order to ascertain the law bearing on 
this important topic, a citizen would not only have to con- 
sult the various consolidated laws, but he would also have 
to search the session laws. The bill in its present form is, 
therefore, disapproved." 

In regard to a bill providing for a party convention and for 
committee designations for direct primaries the Committee re- 
ports, wisely we think. 

"This committee is in favor of the reestablishment of the 
State Convention for the purpose of nominating candi- 
dates for office to be voted for by all of the voters of the 
State, subject to a provision that the delegates to the State 
Convention shall be certified by the Secretary of State, so 
as to abolish for all time the so-called "Committee on Con- 
tested Seats." If, however, it is deemed that the time is 
not yet ripe for that reform, your committee does not ap- 
prove of any such convention as is contemplated by the 
present bill. For offices less than those to be voted for by 
all the voters of the State, this committee believes that 
the system of party designations to be filed prior to oppos- 
ing designations is preferable to the present system of des- 
ignations by petition all to be filed at the same time." 

The Committee further recommends woman suffrage — ap- 
proves of legislation prohibiting "wire-tapping or eavesdrop- 
ping on the telephone, but disapproves of any exception, per- 
mitting wire-tapping upon the written approval of the United 
States District Attorney or other public officer. On this point 
the committee says: 

"No one should be permitted secretly or clandestinely to in- 
tercept conversations over the telephone. The mainte- 
nance of the fundamental principle of civil liberty and 
constitutional right is of paramount importance." 

This certainly is beyond question a most wise and salutary 
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"disapproval," which vye hope will be heeded by any legislature 
to whom such a provision in the law is submitted. 

They approve a much needed measure to facilitate the tak- 
ing of acknowledgments of men in military service, to which 
the attention of our General Assembly is respectfully called. 

A State compulsory labor service law is characterized by 

"The committee as 'legislation of the most extraordinary and 
revolutionary character. It carries paternalism to a degree 
hitherto not conceived.' 

"Either of these measures, if enacted, would seek to author- 
ize the Governor of the State to place any able-bodied un- 
employed man, between the ages of 21 to 50, at work for 
the benefit of the State. The committee contends that this 
power rests only in the National Government, and that the 
State may exercise power only as a war measure relating 
to military service." 

We can not agree with this latter contention. The State and 
not the General Government should look after "loafers.*' But 
we do not believe any such power ought to be placed in the 
hands of the Governor. There should be a general law making 
idleness a crime and punishing it by putting the idler to work. 
Surely if the flower of our young manhood can be drafted into 
the service of his country and his very life blood risked in the 
battle-line or in the camp — the idler — the leafer — the bummer 
ought to be drafted and made to work to help feed and clothe 
the man fighting for his country and for those dependent upon 
him. 

But our main purpose in writing this article was to inquire 
why our State Bar Association can not have a Committee to 
undertake just such work as the New York Committee does. 
Surely we have lawyers amply able to do it, and we believe 
willing to do it, if properly appointed. It has been stated often 
that the Legislature desired neither advice nor criticism from 
the Bar Association. We do not believe it. From what we 
know .of that body we believe that it would welcome any and 
all suggestions or proper criticisms that would emanate from 
any source. The experiment is worth trying. 
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And he does it in no uncertain way in the case of Cincin- 
nati v. Cincinnati & H. T. Co. (Advance Sheets, Feb. 1, 1918, 

p. 173.) 
Mr. Justice Clarke Says the learned justice, "The 

Dissents. opinion and decree announced in this 

case seem to me so unsupported by 
the record and so unusual in character that I am compelled re- 
luctantly to state my reasons for dissenting from both." Mr. 
Justice Brandeis concurred in this dissenting opinion. The 
question was one of jurisdiction. We are inclined to think 
the jurisdiction of the Federal Court did not exist, but is it not 
rather strong language to speak of the opinion and decree as 
"unsupported by the record?" 

We quote the syllabus only: 

"A Federal district court has jurisdiction without diversity 
of citizenship of the controversy presented by a bill filed 
by a street railway company that seeks to enjoin the 
threatened enforcement of a municipal ordinance which, 
denying the existence of certain contract rights that the 
street railway company claims will unconstitutionally be 
impaired by its enforcement, permits the street railway 
company to operate on certain named streets under a day.- 
to-day license only at a reduced fare, and provides that 
continuing to operate on such streets shall be deemed an 
acceptance of the ordinance, although the ordinance fur- 
ther directs the city solicitor, in case the street railway 
company fails or refuses to comply with its terms, to take 
legal proceedings to enforce the ordinance or to require 
the abandonment and removal of the tracks, and the city 
in its answer disclaims any intention to enforce the ordi- 
nance other than by and through an order of a court of 
competent jurisdiction first had and obtained after notice 
and hearing. 

"The disclaimer by a municipality of any. intention to en- 
force an ordinance, which is alleged to violate constitu- 
tional rights of a street railway company, in advance of a 
judicial determination of the parties' rights, and its rep- 
resentation that non-compliance with the ordinance will in 
no way injuriously affect the street railway company, re- 
quire that no finding be incorporated in the decree. concern- 
ing the validity of the franchises involved or the rights 
claimed by the street railway company, and that affirma- 
tive relief be limited to an injunction restraining the city 
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(I) from taking any steps to enforce the ordinance, ex- 
cept institution of necessary court proceedings, prior to 
final adjudication of the controversies involved, (2) from 
setting up a claim that continued operation of cars over 
streets now used pending such final adjudication does or 
will amount to an acceptance of the ordinance by the street 
railway company, or in any way prejudice its rights." 

Mr. Justice Clarke quotes two cases decided by the Supreme 
Court that for a municipal corporation to assert by resolution 
or by ordinance that a claim of contract right against it is not 
valid and to direct its legal representatives to test in the Courts 
the right so asserted neither impairs the obligation of the con- 
tract assailed nor deprives the persons claiming under it of 
their property without due process of law. Des Moines v. Des 
Moines City R. Co., 214 U. S. 179; Defiance Water Co. v. De- 
fiance, 191 U. S. 184. 

The answer of the defendant in part was as follows : 

"13. The defendant denies that under authority of said or- 
dinance, or otherwise, it will, unless restrained by this 
court, interfere with or prevent the maintenance and op- 
eration by the plaintiffs, or either of them, of said electric 
street railway, or cause any damage or injury of any kind 
to the plaintiffs, or either of them, and defendant avers 
that the enforcement of said ordinance is only authorized 
and will only be sought by and through an order of a court 
of competent jurisdiction first Had and obtained, and after 
a hearing on due and reasonable notice to all interested, 
parties." 

And then the learned Justice says: 

"It is difficult to imagine how a clearer statement than this 
could be framed on the part of the city, that the enforce- 
ment of the ordinance is only authorized and will only be 
sought by and through an order of a court of competent 
jurisdiction. 

"When to all this we add that not one word of evidence was 
offered on the trial tending to sustain the allegations of 
fl 14 of the bill, that the defendant threatened and intended 
to interfere with, and unless enjoined would prevent the 
operation of, the street railways, it becomes very clear that 
we have before us an utterly unsubstantial and purely pa- 
per attempt to carry into the Federal courts a case which, 
because of its 'many difficult problems arising under lo- 
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cal laws,' is peculiarly one for first decision in the state 
courts, with the right of revision in this court as provided 
for by law. 
"It has been for many years the constant effort, repeatedly 
declared, of Congress and of this court, to prevent the 
evasion of the Constitution and laws of the United States, 
by bringing into the Federal courts controversies between 
citizens of the same state (Bernards Twp. v. Stebbins, 109 
U. S. 341, 350, 27 L. ed. 956, 959, 3 Sup. Ct. Rep. 252), 
and it is because of my conviction that the integrity of the 
jurisdiction of the Federal courts can best be preserved by 
refusing to extend it to doubtful cases that this dissent is 
written thus at length." 

We heartily concur in this latter clause of the dissenting 
opinion and we wish it had been and would ever be the opin- 
ion of a majority of the Court. 



The Supreme Court of the United States takes the same 
view as to a stock dividend as our Supreme Court of Appeals 

took in the case of Kaufman v. Char- 
Stock Dividends — lottesville Woolen Mills, 93 Va. p. 
Not Income. 673, holding that such a dividend is 

capital not only for distribution, but 
for taxation under the Federal Tax Law. This has been the 
rule in the United States Court for sometime, but the courts 
of the different states are divided on the question. The case is 
of importance, however, from the aspect of the taxpayer who 
is now relieved from the payment of any income tax to the 
Federal Government on a dividend declared in stock. 

One contention of the Government was that the Court was 
without jurisdiction on the ground that the construction of the 
Statute "not its constitutionality" was in question. Mr. Justice 
Holmes delivering the opinion of the Court, we can not forbear 
from quoting a part of this opinion as he gives a new definition 
of "a word." 

"The government in the first place moves to dismiss the case 
for want of jurisdiction, on the ground that the only ques- 
tion here is the construction of the statute, not its consti^ 
tutionality. It argues that if such a stock dividend is not 
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income within the meaning of the Constitution, it is not in- 
come within the intent of the statute, and hence that the 
meaning of the 16th Amendment is not an immediate issue, 
and is important only as throwing light on the construc- 
tion of the act. But it is not necessarily true that income 
means the same thing in the Constitution and the act. A 
word is not a crystal, transparent and unchanged; it is the 
skin of a living thought and may vary greatly in color and 
content according to the circumstances and the time in 
which it is used. Lamar v. United States, 240 U. S. 60, 
65, 60 L. ed. 526, 528, 36 Sup. Ct. Rep. 255. Whatever the 
meaning of the Constitution, the government had applied 
its force to the plaintiff, on the assertion that the statute 
authorized it to do so, before the suit was brought, and 
the court below has sanctioned its course. The plaintiff 
says that the statute, as it is construed and administered 
is unconstitutional. He is not to be defeated by the reply 
that the government does not adhere to the construction by 
virtue of which alone it has taken and keeps the plaintiff's 
money, if this court should think that the construction 
would make the act unconstitutional. While it keeps the 
money, it opens the question whether the act, construed 
as it has construed it, can be maintained. The motion to 
dismiss is overruled. Billings v. United States, 232 U. S. 
261, 276, 58 L. ed. 596, 603, 34 Sup. Ct. Rep. 421 ; B. Alt- 
man & Co. v. United States, 224 U. S. 583, 596, 597, 56 L. 
ed. 894, 907, 908, 32 Sup. Ct. Rep. 593." 



Few men doubted the result of the appeal of Wangerin, 
Kramer, Grahl and Grabaud — note the names — against the de- 
cision of the District Court of the 
The Selective Draft United States for the District of 
Act Constitutional. Minnesota, convicting these men of 

A Triumph for Pa- violation of the Selective Draft Act. 

triotism. But every patriot must rejoice that 

the Supreme Court of the United 
States, speaking without a dissenting voice, though its great 
Chief Justice has in no uncertain terms held that this Govern- 
men has the right to demand of its citizens their heart's blood, 
if it be necessary, to protect and defend its liberties. It is de- 
lightful to see the indignation with which the Chief Justice — 
who as a private soldier fought for the liberties of the States — 
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brashes aside the frivolous contentions of these men: "As the 
mind can not conceive an army without the men to compose it, 
on the face of the Constitution the objection that it does not 
give power to provide for such men would seem too frivolous 
for further notice." * * * "It would be childish to deny 
the value of the added strength which was then afforded." 
And then again 

"In reviewing the subject we have hitherto considered it as 
it has been argued from the point of view of the Constitu- 
tion as it stood prior to the adoption of the 14th Amend- 
ment. But, to avoid all misapprehension, we briefly direct 
attention to that Amendment for the purpose of pointing 
out, as has been frequently done in the past, how com- 
pletely it broadened the national scope of the government 
under the Constitution by causing citizenship of the United 
States to be paramount and dominant instead of being 
subordinate and derivative, and therefore operating, as it 
does, upon all the powers conferred by the Constitution, 
leaves no possible support for the contentions made, if 
their want of merit was otherwise not so clearly made 
manifest. 

"It remains only to consider contentions which, while not 
disputing power, challenge the act because of the repug- 
nancy to the Constitution supposed to result from some of 
its provisions. First, we are of opinion that the conten- 
tion that the act is void as a delegation of Federal power 
to state officials because of some of its adminisrative fea- 
tures is too wanting in merit to require further notice. 
Second, we think that the contention that the statute is 
void because vesting administrative officers with legisla- 
tive discretion has been so completely adversely settled as 
to require reference only to some of the decided cases : 
Marshall Field & Co. v. Clark, 143 U. S. 649, 36 L. ed. 
294, 12 Sup. Ct. Rep. 495 ; Btittfield v. Stranahan, 192 U. 
S. 470, 48 L. ed. 525, 24 Sup. Ct. Rep. 349; Intermountain 
Rate Cases (United States v. Atchison, T. & S. F. R. Co.) 
234 U. S. 476, 58 L. ed. 1408, 34 Sup. Ct. Rep. 986; First 
Nat. Bank v. Fellows, 244 U. S 416, 61 L. ed. 1233, 37 
Sup. Ct. Rep. 734. A like conclusion also adversely dis- 
poses of a similar claim concerning the conferring of ju- 
dicial power. Buttfield v. Stranahan, 192 U. S. 470, 497, 
48 L. ed. 525,' 536, 24 Sup. Ct. Rep. 349; United States ex 
id. West v. Hitchcock, 205 U. S. 80, 51 L. ed. 718, 27 
Sup. Ct. Rep. 423 ; Oceanic Steam Nav. Co. v. Stranahan, 
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214 U. S. 320, 338-340, 53 L. ed. 1013, 1021, 1022, 29 Sup. 
Ct. Rep. 671 ; Zakonaite v. Wolf, 226 U. S. 272. 27h, 57 
L. ed. 218, 220, 33 Sup. Ct. Rep. 31." 

And finally the Chief Justice concludes in language which 
should bring a blush of shame to the cheek of every man who 
has tried to hamper the Government in this struggle for the 
liberty of the world : 

"Finally, as we are unable to conceive upon what theory the 
exaction by Government from the citizen of the performance 
of his supreme and noble duty of contributing to the defense 
of the rights and honor of the nation as the result of a war de- 
clared by the great representative body of the people can be 
said to be the imposition of involuntary servitude in violation 
of the prohibition of the 13th Amendment, we are constrained 
to the conclusion that the contention to that effect is refuted by 
its mere statement." 

The absurd argument was actually made that the Act was re- 
pugnant to the 1st Amendment to the Constitution, because 
certain persons were exempted on account of the irreligious 
scruples against war and that therefore there was the establish- 
ment of a religion or an interference with the free exercise 
thereof. The Court dismisses this argument with the well-de- 
served sneer: "We pass without anything but statement of the 
proposition," etc., etc., quoting this defense. 

The opinion is an able, unanswerable presentation of the 
right of the Government to raise and support armies and to 
make all laws which shall be necessary and proper for carry- 
ing into execution the power expressly given to Congress. It 
silences finally and forever the voice of the slacker, the pacifist 
and the pro-German who seeks to hide his traitorous proclivi- 
ties under the shadow of what he calls Constitutional rights. 
To those of us whose flesh and blood are now upon "the far 
flung battle line" in France or having volunteered in the serv- 
ice of their country are eagerly waiting to join their brethren on 
that "other side," which is now "our side," this great opinion 
affords comfort and encouragement. 

Grahl and Wangerin and Kramer and Grabaud should change 
their names — or they might in excuse of their unwillingness to 
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fight for the freedom of the world quote to their advisers one 
of the poets of Germany's nobler day. 

'"Die Liignerin, gedungen von Despoten, 
Hat fur die Wahrheit Schatten uns geboten."* 

SCHIU.ER. 



Another "slacker" — Jones this time — tried a habeas corpus; 
but his "vile body" remained in "durance vile" and the Su- 
preme Court of the United States 
Habeas Corpus. Dis- went a little beyond its usual habit in 
posing of the Whole not dismissing the appeal upon the 
Case. technical ground that habeas corpus 

should not be granted in advance of 
trial. The opinion is short and so we give it in extenso. 

"Mr. Chief Justice White delivered the opinion of the court: 
" 'Jones, the appellant, was arrested under a warrant charg- 
ing him with a failure to register, as required by the Act 
of Congress of May 18, 1917, known as the Selective 
Draft Law (Public No. 12, 65th Congress, chap. — , — 
Stat, at L. — ), and after a hearing by a United States 
commissioner was committed to custody to await the en- 
suing term of the United States district court.. Alleging 
that he was illegally restrained because the statute under 
the assumed authority of which he was held was repug- 
nant to the Constitution of the United States, he petitioned 
the court below for a writ of habeas corpus. Following a 
rule to show cause and a hearing on the return thereto the 
petition was denied on the ground that the statute was con- 
stitutional (243 Fed. 997), and to reverse the order so ad- 
judging this direct appeal was prosecuted. 
" 'It is well settled that, in the absence of exceptional cir- 
cumstances, in criminal cases the regular judicial proce- 
dure should be followed and habeas corpus should not be 
granted in advance of a trial. Riggins v. United States, 
199 U. S. 547, 50 L. ed. 303, 26 Sup. Ct. Rep. 147; Glas- 
gow v. Mover, 225 U. S. 420, 56 L. ed. 1147, 32 Sup. Ct. 
Rep. 753 ; Johnson v. Hoy, 227 U. S. 245, 57 L. ed. 497, 33 
Sup. Ct. Rep. 240. If that rule applied, therefore, our 
duty would be to affirm unless this case could be treated 
as coming within the exceptional class. But we do not 
deem it necessary to enter into that consideration because, 



*"Liars in league with tyrants, have given us shadows for the truth." 
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even if it were fornd to be embraced in such class, every 
constitutional ouestion relied upon has been this day in 
Arver v. United States [245 U. S. — , ante, 193, 38 Sup. Ct. 
Rep. — ] decided to be without merit. Because of this sit- 
uation, therefore, without departing from the general prin- 
ciple, we think it suffices in this case to apply' the ruling 
made in the Arver Case, and for the reasons stated in the 
opinion therein, to affirm. 
" 'And it is so ordered.' " 

We have always believed that when a Court of last resort had 
all the facts before it, that it should decide the whole case and 
we welcome this decision as at least affording a precedent in 
that direction. 



